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Failure to prevent facilitation of tax evasion: 
managing your risk
The ‘failure to prevent’ offences introduced in the Criminal 
Finances Act 2017 are now part of the UK criminal landscape. 
They apply solely to corporates, and have wide extraterritorial 
reach. HMRC, the Serious Fraud Office and the National Crime 
Agency have made it clear that they are taking them very 
seriously. Liability is strict (the intention of individuals is 
irrelevant), fines are unlimited and, without reasonable 
prevention procedures in place, a corporate will have no 
defence if failure to prevent is identified.

Mid-2020 – nine 
investigations 
launched by 
HMRC, with a 
further 21 under 
consideration. 

Does this affect my organisation?

If a person acting sufficiently in association with your firm commits a UK tax evasion facilitation offence then your firm is 
affected, wherever in the world it is based. If such a person commits a foreign tax evasion facilitation offence, your firm is 
affected if (a) it is UK-incorporated; or (b) it carries on business in the UK; or (c) any part of the underlying offending 
conduct took place in the UK. 

How can my firm manage this legal risk?

Once an associated person has committed an underlying facilitation offence, your firm is guilty of one or other of the 
failure to prevent offences unless it can establish the statutory defence – that it has in place reasonable prevention 
procedures. These must reflect six core principles published by HMRC: risk assessment; proportionality; top-level 
commitment; due diligence; communication/training; monitoring and review.

How do I know whether my firm has such procedures in place?

Temple Bright will conduct a risk review for you, assessing the extent to which your firm is compliant, and advising on any 
further action it needs to take to be in a position to avail itself of the defence.

Why Temple Bright?

• We are cost effective. We operate a streamlined structure in which senior lawyers advise without delegation to 
juniors and we use technology to operate without the overheads that burden many more traditional law firms. This 
allows us to offer personal attention from top tier lawyers but within a flexible and highly competitive charging 
structure.

• We have extensive hands-on experience in conducting risk reviews in an in-house environment. We can work with 
you to design and implement a pragmatic risk review that is proportionate to your needs. We won’t ‘gild the lily’.

• We have implemented and maintained failure to prevent programmes in-house, so are well placed to recommend 
actions that are commercial and practical to embed.

• Our compliance expertise is not confined to failure to prevent programmes. We cover a wide range of areas 
including: financial regulation; anti bribery, corruption and fraud; anti money laundering; competition law; GDPR and 
data protection; directors’ duties; consumer law and trading standards; product liability; health and safety regulation; 
disciplinary, grievances and whistleblowing; modern slavery.

Team

A non-exhaustive team list of Temple Bright partners who may be available to advise you in respect of compliance matters 
is included overleaf. If you are interested in conducting a risk review or would like more information, please contact David 
Entwistle.

David Entwistle is a partner in our Financial Services, Dispute Resolution and Risk, Compliance & Investigations teams. 
He is experienced in implementing ‘failure to prevent’ procedures in a complex corporate environment. Before joining 
Temple Bright, David was for many years a senior lawyer at Deutsche Bank. He trained at Slaughter and May.

david.entwistle@templebright.com 
M: +44 (0) 7725 547 405

For more detailed partner profiles please visit our website, www.templebright.com.

HMRC is now 
part of ‘J5’ 
information-
sharing group 
with equivalent 
tax authorities 
from Canada, 
Netherlands, 
USA and 
Australia.
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